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Introduction

This document arises from the much publicized and growing public concern over the failure of our justice system to serve the best interests of the children of separated parents.  The UK family justice system currently causes children to lose one fit parent for no good reason.  Children, parents, grandparents and family members spanning all generations are caught up within a legal system that, rather than resolving family difficulties, unnecessarily aggravates them.

A wealth of information points to the need for change.  Children are our country’s – any country’s - greatest treasure.  Universally, research demonstrates that children do better when they can have both their fit, biological parents actively involved in their lives.  Needless loss of a parent can lead to future problems for the child; problems and disadvantages that could have been avoided.  As divorce and separation increase, the resulting dysfunction in our society increases exponentially; dysfunction breeds dysfunction, breeds dysfunction.

As with most challenges in life, when managed successfully, getting through the family transition caused by divorce can actually strengthen a child.  It is not divorce that harms children; it is the way in which so many divorces are handled that damages children.

“Parentectomy” (meaning the amputation of one parent for no good reason) is tragic for both the child and the excluded parent.  The UK family justice system mercilessly performs these amputations every day in most cases where one parent’s opposition to the other parent’s involvement is implacable.

This unequal treatment of the parents by the legal system is bad for children.  Children see one of their parents being effectively condemned to the wilderness.  Their contact with that parent is restricted or limited at the behest of the other parent. 

Is it any wonder if the child starts to think that there is something wrong with their excluded parent?  This, of course, hurts the child’s self esteem, a precious commodity.  If a child thinks one of their parents is bad, they may well grow up thinking that a part of themselves is bad.  This damages the child’s sense of self.

The bottom line is simple: a parent cannot be hurt without hurting the child.  But the burning question is, why should one of two fit parents have the power to push the other parent out of their child’s life?  This is discrimination, justified by family court judges on the basis that it is in the child’s best interests.  The plain fact is, that this is the opposite of what is in the child’s best interests.

What is in the child’s best interests is the active involvement of both biological parents regardless of whether the parents’ spousal relationship has ended. 

This is doubtless why the Government has constantly said that the active participation of both parents in a child’s life is the ideal: and it is doubtless why Parliament said shared parenting (“shared residence” or joint custody to use the old jargon) was the intention behind the Children Act 1989.  It is no doubt why the User Group of CAFCASS concluded that shared parenting should be the starting point after parental separation, unless one of the parents was guilty of abuse or violence.
Nevertheless, more than a decade after the introduction of Children Act 1989 our family courts have continued to treat shared parenting/shared residence as a novelty, only to be pursued if the parents agree to it.  In other words, one parent almost always has a veto over the other and remains largely omnipotent.

Our courts continue to treat “custody” (residence) as a winner takes all issue, instead of treating parenting as an equal partnership – a much more healthy environment for the children, which is why joint custody has spread like a bush fire across the United States and Canada.  

What is even more perverse is that, in the UK, not only does one parent become relegated to “contact parent”, but that diminished parent may well also be denied contact with their children all together.  This will usually be justified on the false premise that it is the children’s wish no longer to have anything to do with their parent.

This is because our judicial system is yet to wake up to the fact (long recognized in other countries) that children of broken homes often opt out of seeing a parent as a means of surviving the ongoing discord between their parents.  

Those children are said to have been alienated from one parent (the disfavoured parent).  The children, as a means of survival, align themselves with the favoured parent.  In doing so these children make a huge personal sacrifice.

Of course, had the parents been treated EQUALLY from the start, the dispute would have been nipped in the bud and the cancer of alienation could have been prevented.  

Equal treatment is not a “silver bullet”, but it is the starting point for minimizing damage to children.  It helps parents to compromise, instead of perpetuating damaging litigation and to move on emotionally.  Indeed it helps everyone, except those family lawyers who feed on prolonged confrontation.  It means that precious family resources can then be expended on the children and on providing for their upbringing and education.

Courts will also benefit from this approach due to the consequent massive reduction in workload once shared parenting is adopted as the social norm.  Judicial resources will be freed up for serious matters, instead of judges’ time being wasted on disputes that consist largely of nonsensical arguments over the apportionment of parenting time.

The country will also benefit because resources will not be unnecessarily depleted just to satisfy those alienating parents who wish to destroy the child’s other parent, using their joint children as the means.
EQUAL PARENTING COUNCIL applauds this Shared Residence Guide.  Shared residence is the starting point for ending the institutionalised discrimination against the parent who is traditionally (and inappropriately) labelled “the absent parent”.  The vast majority of these parents have no wish to remain “absent” from their children’s lives, an unnecessary state of affairs that can only add to a child’s feelings of abandonment.

The Guide is intended to empower separated parents and to encourage them and their advisers to seek a shared residence regime through the courts, if it cannot be achieved with the agreement of the other parent.  It is also an appeal to practioners and family court judges to follow the wise intention of Parliament – and, indeed, the lead of so many other countries that have for years being applying joint, shared custody as the starting point – that shared residence should be the normal order.

Parents are encouraged to put a printed version of this Guide before the court.  Appended it to your Statement.  Ask the learned judge to consider its content carefully.  Even prior to its full public launch, the material in this Guide has resulted in shared residence orders that may not have otherwise come about.  We applaud these forward-thinking, open-minded family court judges.

We regard this Guide as a “work in progress”.  New material will be added as it is developed or becomes available.

Our country’s children will, of course, be the biggest winners.

Tony Coe 


President, Equal Parenting Council
www.EqualParenting.org 

THE INTENT OF THE ACT

Comments from a wise judge: 
"Although the dispute is symbolized by a 'versus' which signifies two adverse parties at opposite poles of a line, there is in fact a third party whose interests and rights make of the line a triangle. That person, the child who is not an official party to the lawsuit but whose well-being is in the eye of the controversy, has a right to shared parenting when both are equally suited to provide it. Inherent in the express public policy is a recognition of the child's right to equal access and opportunity with both parents, the right to be guided and nurtured by both parents, the right to have major decisions made by the application of both parents' wisdom, judgment and experience. The child does not forfeit these rights when the parents divorce." 

Presiding Judge Dorothy T. Beasley,  
Georgia Court of Appeals,  
"In the Interest of A.R.B., a Child," 

July 2, 1993

The intent of the Children Act 1989 and its implementation have never been harmonized.  Since the Act, we have seen a perpetuation of the “winner takes all” approach, which has not been beneficial to our children. It is our belief that if the Children Act had been implemented as originally intended, with a sharing of residence, then only a fraction of the number of family breakdowns would require the costs and stress associated with a full legal intervention. 

Hansard Debate  (19 December 1988, page 1217 to 1219)  

The Lords’ discussions prior to the actual introduction of the Children Act 1989 show their attempts to focus on the benefits resulting from adopting a more child-friendly approach. Shared parenting was seen by the Lords to be the most beneficial outcome for both parent and child.  Parliament was ahead of its time.

During the debate (extract appended hereto) it will be seen that Lord Kilbracken was concerned that records of their debate should clearly show their preference was one of a sharing of residence:
Lord Kilbracken: 

“.... As I said in debate, I always thought that was a very good                                        arrangement, where both parents had a residence order and the                    children went to each of them in succession.”

“.... However it seems to me that when this definition arises we should       emphasise that, by not having the word “person” in the singular in line 43, the residence order may apply in most cases to the father and the mother.”

The Lord Chancellor:

“.... As I explained earlier, by virtue of Section 6(c) of the Interpretation Act 1978: “Words in singular include the plural and words in the plural include the singular”.

Lord Kilbracken:

“.... I am very glad to know that will be on record, although of course what is said in your Lordships’ committees on the record is in fact never brought up again in any court. But, all the same, I am satisfied by the noble and learned Lords assurance that the singular includes the plural. Therefore I wish to withdraw the amendment.”

“Amendment by leave withdrawn” 

So the Lords agreed that a sharing of residence should be the preferred order after a marriage or relationship ends. The importance was for stability and continuity of the child’s relationship with both parents. The Lords had the foresight to see that both parents should continue to help to shape and form their children’s future.  Overwhelming evidence shows and it is acknowledged that nothing gives children a better start in the life than the love of both parents. Conversely, there is little that can do as much harm to a child as allowing them to learn to love a parent, only to have that loving relationship torn from them.

The reality of today’s situation is far from the intent of the Hansard debate.   We now have in excess of 110,000 court battles over children’s arrangements every year, involving goodness knows how many children.  The estimated cost per year of divorce is £5 billion. This money would be far better spent bringing benefit to the children of our country.

The House of Commons 

Parliament also originally intended, when passing the Children Act 1989, that Shared Residence Orders should be preferred to sole residence orders. The House of Commons reference sheet 89/5.13 on the Children Bill (26 June 1989) states:

"It is intended that another difference between residence and custody orders is that the new order should be flexible enough to accommodate a much wider range of situations.

In some cases, the order will provide that the child shall live with both parents, even though they do not share the same household. If such an arrangement is practicable, there is no reason to discourage it.

More commonly, however, the order will provide for the child to live with both parents, but to spend more time with one than the other...It is a more realistic description of the responsibilities involved in arrangements of this sort to make a residence order covering both parents rather than a residence order for one and a contact order for the other."

The Lord Chancellor’s Department and The Legal Profession 

The answer seems simple in theory, and this Guide hopes to make it simpler in practice, but all areas of family law need to enhance and promote a more child-centred approach. Research by the Lord Chancellor’s Department, partially blames the adversarial system, an approach embedded in our legal system that is difficult to shift.  Whilst the adversarial element might diminish over time, in terms of the welfare of our children, we cannot afford to wait. The Lord Chancellor’s Department attempted to direct the legal profession in a more positive direction by way of a Code of Practice defined within the Family Law Act 1996:

“Legal Representatives are to inform the client about the need to consider the best interests of the child, the child’s welfare, wishes and feelings should be considered paramount.”

Sadly, solicitors and barristers, by reason of the terms of their engagement, are not motivated towards quick and easy settlements. There is also evidence to show that public funding of legal costs is too easily obtained, allowing solicitors scope to litigate endlessly, and too often over trivia.  Imagine the thoughts of hostility and outpouring of emotions engendered in warring parents, every time another solicitors’ nasty letter falls onto the doormat. The effect on children inevitably caught up in these unhelpful emotions, hardly requires elaboration.

"Sole custody is judicial kidnapping. And turning the family home and the children into a prize to be fought over means that most separating couples are at war. For lawyers it is a highly profitable business. All they need is a steady supply of legal proceedings to keep it going. Women are bringing the proceedings because of the expectation that they will get the children and the family home. Lawyers set the expectation case by case as they advise their clients – particularly when they are ‘advising’ the dad."
from 'Where is my son?' 

Sheridan
                                                                                                                                        Magistrates and County Court Judges

District Judges are generally the first port of call and, sadly, they too often adopt an approach that fuels further litigation, instead of seeking solutions at an early stage. They consistently make interim residence orders in favour of only one parent with a contact order to the other, ignoring the best interests of the child. This is against the written law, Court of Appeal case law [see under heading Case Law, comment by LJ Ward ref J-v-J below] and the preference of the House of Commons and the Lords. 

An order made for sole residence significantly erodes the so called “absent” parent’s involvement with their child, which in turn engenders intense feelings of loss, both in the child and parent, thereby providing the fuel for further litigation. 

In the vast majority of cases, the end result, at the so called “Final Hearing”, is a residence order in favour of one parent, in order to preserve what has then become established as the status quo. 

Only an estimated 2% of all families have a shared residence order, these being generally obtained only after protracted litigation. Is it really possible that almost half of all separating adults are unfit to play a full parental part in their children’s lives? Of course not! 

The problem is that the Children Act lays down no guidelines for judges or welfare officers other than “Do whatever you think might be in the child’s best interests!” which, on its own, is a meaningless concept.  What we are left with is a system that leaves the detail of a parent’s involvement in the children’s lives largely up to the discretion of the individual judge on the day. No wonder outcomes (which, amazingly, nobody is bothering to analyse) are all over the map, consistent only in their inconsistency.  It is a damning indictment of our family justice system.
European Court of Human Rights.
Equality of arms, equality of spouses & non-discrimination are all components of the Human Rights Act, introduced in this country on October 2nd 2000.  Some people will think that these issues are already addressed to varying degrees.  However, the increasing numbers of UK cases brought to the attention of Strasbourg demonstrate the dissatisfaction amongst court users – most especially separated parents. These of course represent only the tip of a Titanic iceberg, for very few have the fortitude and resources to go so far in the pursuit of what should be an automatic, fundamental human right.

Shared residence starts to address the issues from an equal point of view.  Lawyers and practioners, instead of continuing to work from an outmoded viewpoint, now have the opportunity to drive change that is inevitable.  There is no longer any excuse for perpetuating tragic injustices that unnecessarily harm the children and parents concerned. 
Applying Parliament’s intention as to shared residence paves the way for the adoption by the UK of Article 5 of Protocol 7, which reads:
“Equality between spouses.  Spouses shall enjoy equality of rights of a private law character between them, and in their relations with their children, as to marriage, during marriage and in the event of its dissolution. This article shall not prevent States taking such measures as are necessary in the interests of the children.”

United Nations Convention on the Rights of the Child.
Article 2

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members.

It is difficult to see how a ruling of “sole residence” without due cause complies with Article 2 within the United Nations Convention. Sole residence in cases where there is no justification for the relegation of one parent to “contact” status, by its very nature, discriminates against the child, as well as the parent.

Children Act 1989 

Under section 11(4) of the Children Act 1989:

“A Residence Order may be made in favour of more than one person at the same time, even though they do not live together. Such orders, which may specify in detail the periods during which the child is to live in the different households, are known colloquially as 'shared residence orders”

The Children Act 1989 was intended to be a massive reform of previous legislation. 
It is clear from the outset and the wording of the Act, Shared Parenting should be encouraged at every opportunity. Clearly, based on the current perspective of most lower court judges, this objective has not been realized, even though trends within the Court of Appeal [see below under case law, D-v-D with comment by Lady Justice Butler-Sloss] show very slow cultural change (recently started, and only at the very top of the judicial totem pole) towards shared residence. 
Only a tiny percentage of parents have shared residence, despite the original intent. Yet many leading organizations, studies and research projects attest to the negative affect that one-parent families have on society in general; so why do we persist with outmoded policies? 
The Case Law

Case study number 1

Judge Callman in the case Re :A (A Minor)(Shared Residence Orders) which was heard on 6 July 1993:

"Both parents sought a residence order in respect of their 5-year-old daughter, after an acrimonious divorce. The judge made a residence order in favour of each: the father to have the daughter living with him for 90 days each year (made up of alternate weekends and parts of the school holidays); the mother for the remainder. He made this order to make clear to each parent that 'neither party will have any rights during the period of the other' so that neither could interfere in how the other chose to care for the child."

Case study number 2

Court of Appeal A v A (Children: Shared residence order) Before Lady Justice Butler-Sloss and Mr Justice Connell (Judgment February 3 1994)

Children - shared residence order - power to make and considerations in making

Power to make shared residence order:
“A shared residence order, under section 11(4) of the Children Act 1989, should be made only when the circumstances of the particular case were unusual. Moreover, the court would consider whether there was anything of positive benefit to the child in the making of such an order, guided by the criteria in section 1(1) and (3) of the Act.  Riley v Riley ((1986) 2 FLR 429) should no longer to be followed”.

Case study number 3

D v D (Shared Residence Order) (Court of Appeal; Lady Justice Butler-Sloss p and Lady Justice Hale; 20 November 2000) [2001] 1 FLR 495


 
“The parents had three children. The marriage broke down in 1995 and a pattern was quickly established whereby the children spent substantial periods of time with each parent. However, the arrangements were subject to a high degree of animosity between the parents, and frequent legal proceedings to sort out their details. In 2000 the father applied for a 'joint' (ie shared) residence order, arguing that he was being treated as a second-class Parent by authorities with whom he had to deal regarding the provision of information etc about the children. The mother sought a change in the contact pattern. The trial judge accepted the father's case and made a shared residence order. During the summer, problems arose over the children's return to the mother after a holiday abroad and she applied for an order that contact be supervised or suspended. The judge dismissed the application and ordered her to pay the costs of the hearing. The mother appealed.”

Held -dismissing the appeal but making no order on the mother's application to suspend the contact - 

(1) Contrary to earlier case law, it is not necessary to show that 

exceptional circumstances exist before a shared residence order may be granted. Nor is it probably necessary to show a positive benefit to the child. What is required is to demonstrate that the order is in the interests of the child, in accordance with the requirements of s 1 of the Children Act 1989. 

“........ Dame Elizabeth Butler-Sloss  in the present case recognised that perhaps the initial view of shared residence taken in Re H (A Minor) (Shared Residence) [1994] 1 FLR 717- that it could be ordered in exceptional circumstances -was still too restrictive. Indeed, her Ladyship was prepared to say that it may not be necessary to demonstrate a 'positive benefit' from the order, as had been her position in the later case of A v A (Minors) (Shared Residence Order) [1994] 1 FLR 669. Hale LJ agreed that a gloss should not be put on the legislative provisions, but in fact considered that shared residence in the present case would be a positive benefit to the children.”

“It is also of interest to note that the court was keen to make the order, in part to lessen the parents' animosity and apparent inability to resolve their differences outside the courtroom. The view that a shared residence order might reduce the hostility between the parents also played a part in persuading the first instance judge in A v A to make such an order. It may, perhaps, as the President said to the parents in the course of her judgment, provide a framework for the care of the children within which the parents should in future operate without further recourse to the courts.” 

Case study number 4

In a more recent Court of Appeal case on 6th April 2001 In The Matter of J (a child) Case No: B1/01/0610.  Lord Justice Ward made the following statement as part of his judgment: 
“In the course of discussion with him it seems that what he ideally would like is an order for shared residence.  They are not easy to obtain and there is a residual feeling of reluctance by the judges to make them, treating them still as exceptional but the decision of this court has endeavoured to dispel that notion and to indicate that in proper circumstances they can be made”
The parent involved in the above case returned back to the lower courts and after almost two years of litigation, were awarded a shared residence order.  

Comments on the Case Law

It is a sad fact that, in all the above cases, a parent had to fight for what was fundamentally his, or less commonly her, basic human rights in the first instance.  More important, they have had to fight for their children’s right to be actively parented by BOTH their natural parents.

The emotional and financial costs to all the families involved in the above cases (which, it should be remembered, represent only the merest tip of an iceberg) must have been enormous. The vast majority of excluded parents do not get as far as the Court of Appeal.  Most conclude, tragically, that they have no alternative other than to walk away. 

Divorce courts, the facilitators of a divorce that most children do not want, should give the children the immediate message that they still have both parents.  This simple step would ease some of the stress and anxiety, as well as relieving or mitigating some of the guilt felt by the children (see Fatherneeds below).  Only by giving children this message, can we ensure that they form their own, independent opinions, rather than having their opinions shaped by court rulings and undue influence from either parent.

There should be an automatic, rebuttable presumption of shared residence at the commencement of litigation.  That should be the starting point and judges should be given a clear directive to make interim shared residence orders that guarantee each child reasonable parenting time with each parent.  Where they do not make such an order they should deliver a judgment stating why they have not done so and granting permission to appeal.  Anything less is blatant discrimination and an infringement of the child and parent’s human right to family life.

A good reason for not granting a shared residence order would be one that would limit or restrict one parent’s involvement with the child even if the parents were still together.  Where there is such good reason not to make a shared residence order, the judge would still hold the power to make alternative orders to accommodate the differing situations or circumstances.  However, the denying a child one parent (and vice versa) is such a serious step to take, that there should, in such circumstances, always be allowed permission to appeal so that parents (and indeed their children) have the safeguard of review by a higher court.

The burden of proof against a shared residence order should always rest with the opposing parent.

RESEARCH AND BENEFITS

Research by government-sponsored agencies confirms the positive roles that both parents bring to a child’s upbringing [see Government sponsored “Father facts”]. It is fact that children grow up better with the influence of both parents. Research on both sides of the Atlantic confirms this point. 

“In one of the more highly regarded, scientifically rigorous outcome studies of the correlation between moral behavior of children a paternal engagement, psychologist Mosley and Thompson found that positive paternal engagement, for boys and girls, is closely associated with:

(1) A lower incidence of acting out, disruptive behavior, depression, sadness, and lying.

(2) Higher sociability through complying with parents wishes, getting along with others, and being responsible.

(3) Boys having fewer school behavior problems.

(4) Girls having more cheerful and happy interchanges, greater capacity for positive self-involvement, and greater willingness to try new things.

These results are especially compelling because it was statistically possible to isolate the father effects from mother effects with unusual clarity. Bottom line: positive father care is associated with more pro-social, and positive moral behavior overall in boys and girls.”
Fatherneed by Kyle D. Pruett, M.D. 

Moral Sensitivity page 52.

So what should be done to ensure that we do not continue to harm our children as we are currently doing?

Shared residence gives Children the right message at the right time                                    

When parents split up, the emotional turmoil felt by the children is enormous; therefore, every effort should be made to minimize the harm to children.  Court Reporters and social workers regularly look out for signs of anxiety and stress, the common theme of children blaming themselves. Sadly, Court Reporters, through lack of appropriate training, time and other resources, rather than helping the children with their feelings make matters worse by focusing on parents’ perceived shortcomings, instead of on the children’s best interests. Too often, their involvement leads to a reduction in contact even further. The common tendency is for officers to take the easy route of dancing to the tune of the parent with custody.

“ When legal conflict is high, frequent (contact) visits

were linked to fewer behaviour problems in the children;

i.e. reduced visiting had detrimental effects on behaviour

in high conflict situations. (Healy, Malley & Stewart 1990

- Amer J of Orthopsychiatry 60 [4] 531-543)”
“The Sealey Guidelines” 

The Association of Family Court Welfare Officers

Research in America has found that the granting joint custody (i.e. shared residence) significantly reduced these misplaced feelings. 

Shared Residence deals with Parents Who Block the other’s Contact 

At the moment, many resident parents frustrate contact orders. Courts regularly refuse to enforce contact orders, apparently because of the unimaginative range of sanctions available to the court, and the attitude of many judges. 
Shared parenting offers the ability to transfer residence to the non-offending parent as a punishment to the offender.  This is far more likely to work for the children, and is far more likely to make the parents work together.  Judging by the North American experience, this would lead to a decrease in the costs and emotional trauma associated with protracted battles over children’s arrangements. It also improves the quality of life for the children of broken homes.

“Most single parent children were dissatisfied with the amount of visitation they had, whereas the children of joint custody arrangements seemed reasonably happy with their exposure to both their parents. The quality of the parent-child relationship was determined to be better for joint custody.”

See bibliography p1. 

A. Luepnitz. UMI No. 80-27618.
 “Visitation found to be a most significant factor in enabling children to maintain pre-divorce academic standards.”

See bibliography p2.
L.M.C. Bisnaire, P.Firestone and D. Rynard.
Making Contact Work
 “Making Contact Work” is the name of the Lord Chancellor’s project which is looking at reforms of the family justice system. The fact that this 82-page Consultation Paper was issued for public feedback, and its content, show that the current system is not working.  Findings and recommendations are due to be published in the Lord Chancellor’s Department’s Sub-Committee’s report due early by February 2002. Early indications are that reforms will be implemented.

In the meantime it is unconscionable and grotesque that (a) one parent can be allowed to destroy a child’s relationship with the other parent and (b) the system sits back with folded arms and watches it happen, and even accelerates the process!


Solicitor Sue Bland is shocked at what happens;

"It takes months for a case to come to court and, in that time, many parents lose touch with their children. Some give up altogether. It's also expensive: it offers no support to a family going through a difficult time and, if one parent is determined to prevent the other from seeing the children, the courts are toothless. 

'I fought for the right to see my son'           Telegraph 16 October 2001

20 NOVEMBER 2001 - “MAKING CONTACT WORK” – THE FAMILY COURTS CONSORTIUM & THE LORD CHANCELLOR’S DEPARTMENT – AN INTERACTIVE CONSULTATION DAY AT THE FINANCIAL TIMES CONFERENCE CENTRE, SOUTHWARK BRIDGE, LONDON 

This was an important part of the review of the family justice system (also called “Making Contact Work” – see above) that is being chaired by Sir Nicholas Wall.  In opening the conference day, Sir Nicholas said that there was widespread dissatisfaction with the current system.

One of the featured speakers of the day was Dr Hamish Cameron.  Dr Cameron is one of the best-known expert witnesses in the UK on children matters.  He is highly respected by family court judges.  He is a Child Psychiatrist and Psychoanalyst who has given expert evidence in the Family Courts for over 25 years.

The central core of Dr Cameron’s address was that Parliament had intended shared parenting when the Children Act 1989 was introduced.  "How on earth did we practioners miss this?”, he asked his audience.  

He added that, by not treating the parents equally, the system gets it wrong from the beginning: as a result, children lose one parent for no good reason.  Practioners should not get caught up in the parental row.  They should be child-centred.

Dr Cameron also said, that one parent should not be diminished in the children’s minds as “a person out there you might see sometimes, but really they don’t matter much”.  This is what the current system is saying to children.  Equal treatment of both parents is the key.

He also told his audience:

· Shared residence should be the presumption from the start as Parliament intended.  There needs to be a tariff of what is reasonable in terms of time sharing – somewhere between 70/30 and 50/50 depending on the circumstances.  The arrangements should be detailed in a Parenting Plan.

· Parents are for life, not till divorce.

Sturge and Glaser
Within “Making Contact Work”, mentioned is made of the controversial findings and comments of Doctors Clare Sturge and Danya Glaser made in the context of their report in 4 domestic violence cases – Re L, V, M and H.  Their views are not endorsed by the Royal College and many pre-eminent mental health professionals in this field disagree.  Yet, for the judiciary, their report has taken on a disproportionate importance.  Its application appears to have been extrapolated for application to Children Act cases generally, including normal cases, as opposed to only those where domestic violence is an ingredient.  

This report needs to be subjected to rigorous peer review.  The assertion that a non-resident parent must prove that contact must have a purpose is perverse and grotesque.

Further, Sturge and Glaser display a lack of relevant experience.

Domestic Violence

“
Myth: most physical abuse is carried out by men, especially fathers.”

“
Fact: violent acts towards children are more likely to be meted out by mothers than fathers (49% of the sample experienced this from mothers and 40% from fathers).”

NSPCC Director Mary Marsh says:

 “Modern myths about child cruelty have child abuse by strangers. Other traditional stereotypes come from a historical wellspring of children's stories about wicked adult bogey figures.  These stereotypes have become part of popular culture. This report challenges us to re-examine preconceived ideas about child cruelty. In some cases it calls on policy-makers and professionals to overhaul thinking and reconsider how to approach different kinds of child maltreatment.”

More recent research shows that domestic violence is not generally confined to one gender, as Sturge and Glaser would have us believe. Research carried out by Lancaster University clearly shows a different picture. It is our opinion that Sturge and Glaser are wrong to make blanket presumptions, especially those that are not supported by proper up to date statistics or evidence. If there are statistics or other evidence then these should be placed within the public domain for scrutiny and providing an opportunity for reply.

Parental Alienation                   

The following is taken from:  Equal Parenting Council:  “REPLY TO STURGE & GLASER”                                                                                                                                 

“……….The Sturge and Glaser report appeared in the September 2000 


issue of Family Law.”   

“(iv) Where there is a case of Parental Alienation Syndrome”

“Parental Alienation Syndrome does not exist in the sense that it is:

· Not recognised in either the American classification of mental disorders (DSM IV) or the international classification of diseases (ICD 10);

· Not generally recognised in our or allied child mental health specialities.”

2.8 The following is taken from “A CONSULTATION PAPER ISSUED BY THE CHILDREN ACT SUB-COMMITTEE OF THE LORD CHANCELLOR’S ADVISORY BOARD ON FAMILY LAW”:“....the absence of any bond between the child and the non-residential parent, and parental alienation syndrome.” 

2.23
“We have also latterly been faced with the notion of a “parental alienation syndrome” in which the children are said to be indoctrinated by parental strategies to take a hostile view of the absent parent. Drs. Sturge and Glaser do not consider this a helpful concept. They point out that it is not recognised in either the American classification of mental disorders (DSMIV) or the international classification of disorders (ICD10). It is also not generally recognised in our or allied child mental health specialties. They consider that the sort of problems that the title of this disorder is trying to address are better thought of as implacable hostility.
Comment by: Equal Parenting Council

 “Whilst it is true that PAS is not mentioned in either DSM IV or ICD 10, this does not preclude the existence of PAS – it just means that it is not yet listed. Both Dr Sturge and Dr Glaser will acknowledge that disorders have to be recognised before they can be listed and that the history of both Journals will show that many disorders were recognised many years before they were listed in either Journal.”  (We would point out the lack of knowledge and paucity of research into Attention Deficit/Hyperactivity Disorder in this country, which even now is still known by the inaccurate description of ‘hyperactivity’.  It was not until concerned parents brought the greater knowledge and research information from the United States ten years ago that the medical profession began to see the huge lag in knowledge in the UK and adapt to the US stance.)
“PAS is recognised in our and allied mental health specialities. However, mental health professionals in the UK increasing report the psycho-dynamics, without using the term PAS. The reason for this is simple - the Judiciary in the UK refuse to accept the existence of PAS. The Judiciary’s position is unjustified as there exists approximately 100 articles that have appeared in peer-review scientific journals world wide, and where PAS has been recognised in courts throughout the world and most significantly in the European Court of Human Rights in the case of Elsholz v Germany, July 2000. 

In the USA, the PAS has satisfied the Frye Test criteria for admissibility in a court of law, where it was ruled that the PAS had gained enough acceptance in the scientific community to be admissible in a court of law.” Etc, etc, etc.  






Peter Weaving
Research Consultant

Equal Parenting Council 

15 May 2001
It seems strange that Sturge and Glaser are attempting to distance themselves from acknowledging the wealth of evidence in respect to Parental Alienation Syndrome, whilst, at the same time, the existence of the mechanism of parental alienation is acknowledged within “Making Contact Work” and by  mental health professionals throughout UK and universally.

We find that Sturge and Glaser tend to highlight and focus on gender conflicts, rather than prevention, resolution and conciliation.   They fail to be solution-orientated and that is counter-productive.

Clearly, to suggest that the term “implacable hostility” is more appropriate to describe a child who is refusing a relationship with a previously loved parent than Parental Alienation Syndrome, is unimaginative puzzling and bizarre.  Sturge and Glaser offer no other term to describe this condition – a child’s denial and denigration of one parent - so often displayed in the children of high conflict separations.  The legal term “implacable hostility”, to the authors’ knowledge, has only ever been applied to describe parental conduct; never the common condition of children contributing to the exclusion of one of their parents from their lives.

Moreover, many of their eminent peers disagree with Sturge and Glaser’s conclusions; most notably the distinguished Child Psychiatrist, Dr Hamish Cameron, who lectures to the judiciary and practitioners on the subject of Parental Alienation Syndrome.

Sturge and Glaser’s stated position begs the obvious questions:

· What should this common condition in children be called, if not by the international label “Parental Alienation Syndrome”?

· What should be done in such cases?

Shared Residence encourages Mediation
A parent’s hunger for the power and control associated with sole residence, generally overrides the welfare and needs of the child. Parental Alienation, which case law suggests requires the specialist involvement of a suitably qualified mental health professional, is endemic. 

Professional input is expensive, which is one reason why courts are reluctant to appoint such an Expert. An order for shared residence/parenting means there is nothing for any parent to gain, in fact the child would soon lean towards the more co-operative parent, as the research by the Economic & Social Research Council shows under “Children’s Ethics” (see below).
Shared Residence Helps Children Respect Both Parents Equally

Equality is not about political correctness.  Equality should be Society’s goal in all walks of life, not least parenting which shapes the attitudes and values of our children. 
If children grow up in an environment where one parent does all the caring, and the other does all the earning; or, worse still, if a child sees one parent all of the time to the exclusion of the other, then it cannot be said that we are demonstrating the importance  of equality. 
How children develop is dictated by the verbal and non-verbal messages they are sent by their parents and from what they experience.  It is essential that we ensure that those messages are consistent with what we want them to become as adults.  Children are our future and how we shape their attitudes is critical. 

Encouraging children into the route of shared residence teaches them to play the role of an equal parent in their future lives.  Current research (“What Good are Dads”, authored by Professor Charlie Lewis of Lancaster University) jointly sponsored by the government and other bodies outlines the changing role of the father in society and confirms the need for a father’s continued, active involvement with their children.

Two Holidays are better than one.
                                      

In the absence of a shared residence order (which requires a detailed Parenting Plan), holidays (and festivies such as Christmas and Easter) can provide fertile occasions for conflict.  In reality, one parent is in the hands of the other, who has absolute power over what happens.  This leads to arguments over positive events that are major landmarks in the children’s lives.  If parents are equal, why should one person have control, and the other have to ask permission? 
Shared parenting puts the children first, and ensures that they get 2 (or more) holidays a year.  It also significantly reduces court workload when routine matters such as holiday arrangements do not have to be brought back for determination by a judge.

Equality of opportunity in housing.

Far too frequently the resident (custodial) parent has assistance with housing, where the non-resident parent gets none.  A shared residence order enables local authority housing departments to ensure that BOTH parents have accommodation suitable for children to stay with that parent.  If a resident parent has a 3 bedroom house, while the non-resident parent has only one bedroom, this will be used as a reason to prevent the non-resident parent from having good, meaningful, and quality time with the children.
Equality with Schools & Doctors

Far too often, essential services, including schools, doctors etc., treat only the resident parent as the real parent, while the other parent has little or no say.  Often, non-resident parents have no idea what is going on, or how their child is doing both educationally and in their health.  Shared residence removes this bias and the potential obstacles that it can create. Two people concerned for a child's health and education has to be an improvement over a sole person with care.
Economic & Social Research Council 

The Economic & Social Research Council for the first time, conducted research by asking the children what they wanted to take place, the results being:

“Most children in the study felt it is important to have both parents                 involved in their lives.”
“For children who had moved between households from an early age, moving back and forth is simply routine.”

“Children can see many benefits from the arrangement, including having "two of everything". For some, these benefits mitigate the experience of having no settled home.”
                                                                                                                                   “The children who are least happy are those who feel that they cannot talk to their parents about the arrangements and who have no influence on how their time is parcelled out.”

“Most of the children felt it is important to them to have both parents actively involved in their lives as parents, that is, that they should continue to be involved in such basic familial practices as sharing meals with the children, ensuring that they are up, washed and dressed in time for school; and engaging with them in discussions and activities around their interests, concerns and friendships.  They therefore for the most part endorsed the concept of co-parenting after a divorce and expressed a preference for this as opposed to a residence/contact arrangement, for example, which they felt thought would invariably erode their relationship with the non-resident parent.”

“For children co-parented from an early age, moving from one parental establishment to another had become routine; indeed, some saw this as preferable to living in one household and appeared to be thriving on the variety which it introduces into their lives.”

“For most of the children in our sample, co-parenting provides clear messages about the importance of their place in their parents’ lives and the strength of their parents’ love and commitment.  The children correspondingly often expressed a renewed sense of attachment to and esteem for their parents.”

This research included specific quotes from the children including the child's "ethic of fairness", "ethic of care" and "ethic of respect". Assistance in the making of this research was given by: The Family Court Welfare Service and National Family Mediation Service.

Unfortunately, the recommendations and findings within this major and significant research are being largely ignored by our family justice system. 

Shared Residence Reduces Hostility & Conflict
One parent's regime, rules, and parenting style should not interfere with the other’s. This is what is meant by PARALLEL PARENTING; neither parent should interfere with the other’s allotted parenting time.

Even when parents are together, they often have different parenting styles: one may be lax about rules, while the other may be stricter about discipline. They would balance each other; there is no reason why this balance should not continue after separation within the context of a shared residence order. The potential for one parent to criticise the other's style is then removed and the seeds of hostility are stifled. 

A Case for Shared Residence

“There are many reasons for parents to separate or divorce; there are none for a child to lose one of those parents in the process.

Around 200,000 children in the UK lose a parent every year due to domestic disputes generated in the wake of separation. Those disputes are fuelled by the adversarial legal system that the Family courts have inherited from laws based on property and civil order. It is no coincidence that children are regarded as property, and the absent parent as an offender.

Parental Alienation is a natural outcome of such attitudes. It doesn't need an expert to predict it will happen, to recognise it has happened, or to confirm it will continue until such times as the child becomes independent of the custodial parent. But it does need an expert to show that the court is party to this travesty of the law.

In fact, a court recognising Parental Alienation effectively dismisses the need for a court at all. To say to one parent "You have deliberately alienated this child against its father or mother" is saying "and current laws and attitudes allow you to do so".

The acceptance of Shared Parenting would eliminate the legal ploy of Parental Alienation. And having no purpose, would not be pursued. In turn, the way forward would be of mediation, arbitration, and conciliation. This would not necessarily be to resolve the dispute between the parents, but to resolve the situation so obviously in the best interests of the children.”






Stan Hayward







Research Co-ordinator

Limitations of Litigation (Lord Justice Thorpe)

The following passages are key extracts from the Court of Appeal Judgment in 

re L (A CHILD) (19 June 2000) in which Lord Justice Thorpe addresses the problems of the family justice system.
 “However there is in my opinion validity in questioning the future role of the family justice system in relation to contact. I have already expressed how limited is the capacity of the family justice system to produce good outcomes in disputed areas of personal relationship. Yet a great deal of the resources of the system are taken up with contested contact cases. The disputes are particularly prevalent and intractable. They consume a disproportionate quantity of private law judicial time.”

“The disputes are often driven by personality disorders, unresolved adult conflicts or egocentricity. These originating or contributing factors would generally be better treated therapeutically, where at least there would be some prospect of beneficial change, rather than given vent in the family justice system.”

 “Another deficiency of the family justice system in relation to contact disputes is that it lacks any support services other than the aid of the court welfare officer in preparation for the final hearing. There is no qualified and experienced professional that the judge can request to implement arrangements, to work with the family or to search out and engage the absent and reluctant parent.”

“The shortcomings of the family assistance order are manifest. The court's capacity to resolve the challenge of what has been called the implacably hostile parent is evident. The practical difficulties posed by the power to commit are obvious. Treatment rather than imprisonment would seem more likely to succeed. However if it be unrealistic to question the continuing role of the family justice system in promoting post separation contact then I would express the hope that the newly created CAFCASS service be given a role to address those aspects of the fractured relationships that the court in the exercise of its statutory and inherent powers cannot approach.”

“Finally I would question whether the investment of public funds in litigation as the conventional mode of resolving contact disputes is comparatively productive. In many cases the same investment in therapeutic services might produce greater benefit. Within the NHS, Child and Mental Health Services work with warring parents to try and help them separate their parenting role from the breakdown of the partnership. If one parent has a mental illness or personality disorder the service can help the family to manage perhaps by providing sessions with the children to help them understand their situation.”

“Within the voluntary sector there are exceptional facilities, such as the Accord Centre in Brent, that provide more than neutral space for contact, and perhaps some professional supervision or assessment. Such centres attempt to address the underlying dysfunction in family relationship that expresses itself in the absence or failure of contact. In some cases they may work with the family therapeutically for weeks before attempting any direct contact. It must at least be arguable that that expenditure of effort and cost is likely to achieve more than an equal expenditure on litigation with its tendency to increase alienation through its adversarial emphasis.”

“Of course there will always be many cases that are only fit for referral to litigation. But in my opinion judges with responsibility for case management should be thoroughly informed as to available alternative services in the locality and astute in selecting the service best suited to promote the welfare of the child in each case.”

Equal Parenting Council’s Comment: LET’S TALK SOLUTIONS!

Lord Justice Thorpe eloquently addresses the problem, but he provides no clear answers. The solution lies in equal treatment of parents. It is time to go back to basics and implement the true intent, spirit and meaning of the Children Act 1989.  

A parent with a sole residence order has no incentive to co-operate; they have no incentive to use family mediation or family therapy.

As for the promotion of contact centres, it is deplorable that one parent should be discriminated against in this inhuman way, simply because of the other parent’s hostility. 

What is needed is prevention rather than cure: early support for a regime of “Both Parents is Best” from the courts and from CAFCASS.
“What children want is a relationship, 

not just contact/access.”

Eunice Halliday, Director, 

National Association of Child Contact Centres. 

Bath Conference 2001
Shared Residence and CAFCASS
The Chairman of CAFCASS stated publicly that he supports shared residence orders as the norm.  If every CAFCASS Officer approaches every case as a case for shared residence unless there is a good reason not to, there would not be the need for so many reports and so much controversy between parents.

The CAFCASS Officer’s first job should be to see that the children know that there is no reason why they should lose either parent; that the separation is not their fault and that both their parents love them and want to spend time with them.

The CAFCASS Officer should make clear to the parents that their role is to support the Both Parents Regime for the sake of the children; that a shared residence order (incorporating a detailed Parenting Plan that, among other things, fairly distributes parenting time) is CAFCASS’s expectation; and that in the event of problems, CAFCASS will recommend that residence be awarded to the parent most likely to support the other parent’s continued, active involvement in the children’s lives.

CAFCASS Officers’ workloads are likely to significantly reduce after implementation of such a regime, freeing up resources to address truly needy and difficult cases.  Their sense of job fulfilment would also increase to reflect the fact that they are no longer discriminating against one parent and accordingly having to fend off complaint after complaint.

At the moment, Officers regularly express reluctance to recommend shared residence; adding that, in their opinions, they do not work. In the first place, they usually have no working experience to substantiate that view and the evidence available does not support it. 

The recent Government sponsored research & publications from Father Facts, the Economic & Social Research Council and all the American States who have/are changing their presumption in favour of joint custody/shared parenting clearly point to the exact opposite conclusion.

CAFCASS Officers are effectively untrained in how to approach the recommendations they make to courts generally and shared residence in particular.  They have no guidelines and no clear idea as to their objective.  There are no standards and no effective, acceptable complaints procedure.  They appear only to want to look for reasons to sever, rather than promote, an ongoing relationship between the child and the parent they see as “absent”.

CAFCASS’s Board is presiding over the development of standards for their officers to work to, and a satisfactory complaints procedure.  EQUAL PARENTING COUNCIL (EPC) welcomes the fact that the Board has committed to consult fully with consumer representatives (including EPC) on these matters.

It is to be hoped that CAFCASS will promptly install standards and training programmes for its officers that will consistently deliver what the children of broken homes need – continued shared parenting by both fit parents underscored by shared residence as the common form of order, as Parliament intended.

Conclusion

Studies of American States that have a policy of shared residence show significant reduction of disputed cases entering the court process.  This must be in The Children's Best Interests.  At the very least, shared residence stops the children being used as pawns in a nasty game of “winner takes all”.  The benefits are blindingly obvious: less litigation; lower caseloads; less legal, professional input and costs; less hostility; an end to discrimination; and reduced emotional harm, helping children and parents alike to move in the direction of harmony from the beginning.


"The Controversial Truth: Two-parent Families are Better." 

See Bibliography para3.
D. Popenoe, 
Associate Dean for 

Social and Behavioral Sciences
All we ask is for the intent of the law to be followed.  It is clear that the present system is not working and reform is long overdue. 

The situation however, can be changed for the better immediately.  All that is required is for judges at the sharp end to do what they must know is right; what Parliament intended.  

Start making shared residence the normal order TODAY.



_______________________________
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